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SUMMARY 
 
 
The Public Service Commission (PSC) is an independent oversight body established 
in terms of chapter 10 of the Constitution, 1996. Although, its powers and functions 
were enacted in the Public Service Commission Act, 1997, this institution has been in 
existence since the early 1900’s. As an institution which was birthed during an era 
wrought with injustice, inequality upon a labour law framework which barely existed as 
the concept is understood today, the PSC played a leading role in the management of 
the public service.  
 
The influence of the Treasury, Governor-General and socio-political forces throughout 
the 1900’s negatively impacted the manner in which the PSC was effectively able to 
exercise its’ powers and functions. Subsequent thereto, the rise of staff associations 
and their concerted effort to be party to matters pertaining to the employment 
relationship, placed the PSC in a precarious situation which created the perception that 
the PSC was a “toothless organization”. Although the PSC has since transitioned 
significantly in that many of the functions it performed are now exercised by the Ministry 
of Public Service and Administration, today, this perception is still as real as it was in 
the 1970’s.  
 
The primary purpose of this treatise is to provide a historical background to present 
time, depicting the role undertaken by the PSC and whether the perception of being 
ineffective in the administration of the public service, remains. The researcher will 
provide a distinction of the nature of grievances dealt with by the PSC and other 
alternate dispute resolution bodies, with specific attention being drawn to the 
methodologies applied in the execution of its mandate relating to labour relations and 
personnel practices, and the overall bearing it this has on the effective administration 
of the public service. 
 
In the conclusion it is submitted that the powers and functions of the PSC may extend 
to directions, advice and recommendations (unenforceable), however in comparison 
to other dispute resolution bodies, these powers and functions are centred around the 
promotion of constitutionally enshrined values and principles.  PSC prides itself in the 
fruits of its labour as it is able to make a far greater impact by investigating root causes 
vi 
of grievances and redressing systemic issues, emanating from yesteryear to date. It is 
therefore submitted that as a result of different methodologies applied in comparison 
to other dispute resolution bodies, the highly administrative processes embarked 
proves far more thorough and effective and as a result cannot be compared or 
perceived to be ineffective. Lastly, it is submitted that the co-operative rather than 
adversarial approach embarked upon by the PSC is befitting for a young democratic 
country where impact-driven bears far reaching results, extending over the public 
service administration at large. To this end, the researcher refutes the misconception 
that the PSC is a toothless, ineffective organization which no longer plays a meaningful 
role within the Public Service Administration. 
1 
CHAPTER ONE 
INTRODUCTION 
 
“Civil servants dismissed the Public Service Commission as ‘useless’ in 
addressing their grievances nor was the Public Servants’ Association any 
more effective having remained a rather toothless organization”. 1 
 
This quotation was one of many which were reported by various media houses in the 
late 1960’s and early 1970’s. Such reports were made during a time of widespread 
dissatisfaction among civil servants who held a strong view that the original objective 
of the Public Service Commission was to make the officials independent of the 
politicians, to prevent nepotism and/or unfairness in appointments, salary adjustments, 
promotions and termination of service. However, in practice, impartiality and fairness 
did not rank amongst the Public Service Commissions’ strongest points.2 It was during 
this era, that the Public Servants’ Association called for an official inquiry into the public 
service, to cover a range of issues, including overlapping of services, serious 
shortages of qualified staff, problems of retaining workers, defects in the merit system 
and negotiations machinery and delays in the handling of pensions. This call was 
consequently rejected by the Public Service Commission and the Public Servants’ 
Association capitulated 3 
 
The citation and paragraph above are depictive of a time where the system of apartheid 
had resulted in the non-existence of a formal labour relations management system 
within the South African civil service. The Public Service Commission being the central 
agency of the Civil Service at the time, assisted the National Party in politicizing 
industrial relations in ways which disabled the prospect of organized resistance or 
pressure on the part of civil servants, whose conditions of service deteriorated as the 
apartheid project expanded.4 
 
                                                          
1           Sunday Express dated 14/10/1973 quoted by Adler Public Service Labour Relations in a   
Democratic South Africa (2000) 54. 
2  Adler Public Service Labour Relations in a Democratic South Africa 53.  
3  The Star dated 2/6/1971 quoted by Adler Public Service Labour Relations in a Democratic 
South Africa (2000) 54. 
4  Adler Public Service Labour Relations in a Democratic South Africa 60.  
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Today, a democratic South Africa and now formalized public service labour relations 
system has been established and various reform measures were undertaken to 
redress the prejudicial system of apartheid. As a consequence thereto, the Public 
Service Commission has also undergone a transformation process into an institution 
built on a constitutionally enshrined value system, vested with custodial oversight 
responsibilities for the performance and good governance of the Public Service.  
 
As with any transformation process, laws are repealed, amended and new laws 
enacted which could either strengthen, weaken or reinforce the roles and functions of 
an organisation, which was in existence prior the transformation. The same is true for 
the Public Service Commission which in fulfillment of one of its responsibilities, namely 
to promote sound labour relations, has had to make recommendations to Executive 
Authorities for implementation at departmental level.  
 
The PSC as we know it today, is established in terms of Chapter 10 of the Constitution 
of the Republic of South Africa, 1996 (the Constitution). Its independence and 
impartiality are provided and safeguarded by section 196(2) of the Constitution to 
ensure the promotion of effective public finance and administration as well as a high 
standard of professionalism and ethics in the public service.5 The PSC derives its 
mandate from sections 195 and 196 of the Constitution,6  which vests it with the 
custodial oversight responsibilities for the performance and good governance of the 
Public Service. Therefore, in executing its’ constitutional mandate, on the basis of the 
nine values and principles of public administration as set out in Chapter 10 of the 
Constitution.7 
 
One of the key constitutional responsibilities bestowed on the PSC is the promotion of 
sound labour relations. Through the years the PSC has articulated this responsibility 
through its investigations into grievances, its contribution to the development of a 
grievance resolution framework and its monitoring and evaluation of grievance 
management practices. 
                                                          
5  Kuye, Thornhill, Fourie, Brynard, Crous, Mafunisa, Roux, van Dijk and van Rooyen Critical      
Perspectives on Public Administration: Issues for Consideration (2002) 202.  
6  Constitution of the Republic of South Africa, 1996 (promulgated by Proc.108 of 1996). 
7  GN 611 in GG 36563 of 2013-06-18. 
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Owing to the unenforceability of the grievance recommendations made by the Public 
Service Commission, in contrast to the powers bestowed upon newly formed statutory 
dispute resolution bodies such as the Public Service Co-ordinating Bargaining Council 
(inclusive of its’ four Sectoral Bargaining Councils) which issue arbitration awards 
which are enforceable, the effectiveness of the powers exercised by the Public Service 
Commission remains questionable.  
 
By virtue of the ability of bargaining councils to enforce awards issued by it, and the 
non-enforceability of the Public Service Commissions’ grievance recommendations, is 
there still a role or a place for the Public Service Commission to fulfill in promoting 
sound labour relations? Albeit, mention must be made that the processes embarked 
upon by the Public Service Commission in comparison to other dispute resolution 
bodies are very different and therefore whether one can conclusively state that the one 
is less effective than the other, is still debatable at this stage. One of the reasons for 
this is that the grievance recommendation process is a more administrative process, 
unlike those undertaken by other dispute resolution bodies such as bargaining 
councils, wherein the approach is more legalistic and arbitrary. 
 
In view of the above, this study will seek to answer the following questions: What the 
historical background to the present position of the PSC is. How the systematic process 
of Grievance Investigation and Implementation of Recommendations works. 
Differentiation of disputes where there is concurrent jurisdiction with relevant 
Bargaining Councils. Identification of other disputes whereby there is no recourse of 
referral to the PSC or Bargaining Council. 
 
In the chapters to follow, the researcher will provide a historical socio-political 
background of South Africa and how such a rich history has been the cornerstone upon 
which our Constitution and the principles enshrined therein, was established and a 
transformed democratic South Africa was birthed. Emphasis will be placed on the 
subsequent transitioning of the system from yesteryear to the present. and also the 
name changes undertaken by the Public Service Commission. Secondly, a brief outline 
of the current system, different roles and functions. The focal point being the process 
of implementation of grievance recommendations made and the enforceability thereof. 
4 
Thirdly, a differentiation of disputes whereby concurrent jurisdiction is held by the PSC 
and Bargaining Councils. The crux of the study will lie in the final two chapters outlining 
other disputes which have no recourse in the dispute resolution process. Subsequent, 
thereto the researcher will render her thoughts, opinions and recommendations based 
on the critical question whether the Public Service Commission is still viewed as a 
toothless organization. 
 
It is important to note that this study will be limited to individual employment law within 
the public service excluding essential services and other employees generally 
excluded from the scope and application of the Labour Relations Act 66 of 19958 as 
amended. 
 
The grievance procedures in the public service are contained in various collective 
agreements and or procedure manuals. Notwithstanding the exclusions of matters to 
be referred to the PSC, there appears to be disputes which may be lodged at both 
Bargaining Councils and the PSC. There are also grievance procedures which do not 
make provision for referrals to the PSC, and are limited to the relevant Bargaining 
Council. Similar to its earliest years during the 19th century, particularly in 1912-1913 
and again in 1937, the PSC appears to have had its authority defied and undermined 
on all sides. In respect of the PSC grievance recommendation process, there has been 
a presumption that the outcomes thereof appear to be not nearly as effective or 
impacting as arbitration awards issued through bargaining councils and court orders 
from our Labour Courts. In this research paper the writer seeks to examine the impact 
of the Public Service Commission Grievance Recommendation Process in relation to 
other dispute resolution processes.  
 
Based on the above premise, the researcher will conduct a study based on the 
following major questions: The historical background of the PSC to the present; The 
systematic process of Grievance Investigation, Implementation of Recommendations; 
and the unenforceability thereof; Differentiation of disputes whereby the PSC and 
Bargaining Councils have concurrent jurisdiction and lastly other disputes with no 
recourse. 
                                                          
8  See fn 5 above. 
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The researcher’s reasoning into the formulation of these research questions is to depict 
a clear picture of how the PSC derived its mandate and functions in terms of the 
Constitution and prior thereto, and also how it is able to exercise such as is mandated 
to it with or without duplicating the functions exercised by other dispute resolution 
bodies. The researcher is of the view that the administrative role undertaken by the 
PSC is often overlooked and such could have contributed to the view of the PSA back 
in the 1970’s, namely that the PSC remains a toothless organization. In light thereof, 
this study will provide how the PSC Grievance Recommendation Process is not merely 
another dispute resolution body that focuses on individual cases but it will provide an 
overview of how the recommendations made in referred cases, aim to address unfair 
labour practices and improve personnel practices and other related administrative 
processes holistically. 
 
In light thereof, this study aims to take a closer look at the PSC grievance 
recommendation process as well as other dispute resolution processes applicable to 
the public service, where the overlaps exist and whether a role for the PSC still exists 
in dispute resolution more specifically grievance handling. 
 
In respect of the research methodologies and limitations of this study, this research 
comprises a literature study and is not empirical in nature. In the research, use is made 
of both primary and secondary sources of data and the study is accordingly of a 
qualitative nature. Further thereto, the study is limited to employees who are employed 
under the Public Service Act9. 
 
The primary source is literature, in the form of legislation, published books, journal 
articles and case law. Case studies will also be utilized to provide a clearer 
understanding of the impact of the Public Service Grievance Recommendation 
Process. These are examined and considered with the objective of analyzing the 
similarities and dissimilarities that exist in the approaches taken to resolve disputes 
within the Public Service. 
 
                                                          
9  103 of 1994 
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The secondary sources include journal articles, government gazettes, protocol 
documents and other electronic sources. 
 
The research refers to the historical background of the PSC and it’s development since 
1912. It also refers to the concurrent jurisdiction held with other dispute resolution 
bodies applicable to the Public Service and where overlaps with those of the PSC exist. 
Lastly, whether such overlaps and/or differences would render the PSC as a toothless 
organization. 
 
This study will comprise of five chapters and concluding remarks. The key chapters 
are divided into sub-headings as follows: 
 
Chapter 1 Introduction on the PSC Grievance Recommendation Process and 
background to the study 
This study is conducted in the area of Public Service and Administration with namely, 
one of the independent oversight bodies established in terms of chapter ten of the 
Constitution.10 One of the key functions and powers bestowed upon Public Service 
Commission is to either of its own accord or on receipt of any complaint- to investigate 
grievances of employees in the public service concerning official acts or omissions, 
and recommend appropriate remedies. It is on this constitutionally enshrined mandate, 
together with section 35 of the Public Service Act, read in conjunction with the 
Grievance Rules11 that Grievance Recommendation Process was developed.  
As the PSC is not the only body dealing with dispute resolution within the public 
service, aggrieved officials are often faced with the choice of utilizing the process of 
referral to the PSC or to other dispute resolution bodies such as the relevant bargaining 
councils. However, there are certain matters whereby concurrent jurisdiction is held by 
the bargaining council(s), and the PSC. Inevitably, there appears to be an overlap of 
roles in terms of which matters may be referred to which or whether both would be 
applicable.  
 
Further thereto, bargaining councils issue arbitration awards which are enforceable by 
court order, whilst the PSC provides for recommendations which may or may not be 
                                                          
10  108 of 1996. 
11  GN R7722 in GG 25209 of 2003-07-25. 
7 
implemented, provided justifiable reasons are given (in the event of non 
implementation). 
 
Since the main purpose an aggrieved exercises his or her right to follow a dispute 
resolution procedure is to resolve the matter to his or her satisfaction, employees will 
generally be more prone to follow a route where the success rate appears to be much 
higher. Since the crux of the matter is the power to enforce, there appears to still be a 
notion that the PSC is toothless. This chapter will therefore provide a brief into the 
objectives and aims of the study and also the research methodology to be used. 
 
Chapter 2: Historical background of the PSC  
The PSC being in existence for over 100 years, has a rich history which was shaped 
during the apartheid-era and evolved into a reputable organization entrusted with 
powers and functions to deal with grievances of employees in the public service. 
Emphasis will be placed on the subsequent transitioning of the system from yesteryear 
to the present. and also the name changes undertaken by the Public Service 
Commission. It is important to note that the historical background of the Transkei, 
Bophuthatswana, Venda and Ciskei (TBVC) homelands including those of other racial 
groups has not been sidelined, but for the purposes of the relevance of this study, facts 
have to be narrowed down and kept brief in this chapter. 
 
Chapter 3: The systematic process of Grievance Investigation and 
Implementation of Recommendations  
This chapter will deal with how the PSC’s Grievance Recommendation Process 
functions. A brief overview of the grievance rules will be given with more emphasis 
placed on the recommendation process upon completion of the investigative process. 
The researcher will also provide a case study to provide a clearer understanding of the 
process. 
 
 
Chapter 4: Differentiation of disputes where concurrent jurisdiction is held by 
the PSC and other dispute resolution bodies 
As with the development of any state, the South African Labour Law system was 
influenced by various socio-political factors. As such with the abolishment of the 
8 
discriminatory system birthed through the apartheid system, and with the amendment  
and repealing process of the labour legislation from the 1970’s, bargaining councils 
were established. The adoption of new laws created a formal platform upon which 
bargaining councils were granted powers to have disputes referred to it, and issue 
arbitration awards accordingly. This chapter will differentiate between those disputes  
whereby the PSC and other dispute resolution bodies have concurrent jurisdiction  
 
Chapter 5: Other disputes where there is no recourse 
There are however, certain matters which could only be heard at bargaining councils 
and not the PSC such as unfair dismissals. Is there still a role for the PSC in Public 
Service Labour Relations? The researcher is of the view that administrative role 
undertaken by the PSC is often overlooked and such has could have contributed to the 
view of the PSA back in the 1970’s that the PSC remains a toothless organization. In 
light thereof, this study will provide how the PSC Grievance Recommendation Process 
is not merely another dispute resolution body that focuses on individual cases but it 
will provide an overview of how the recommendations provided in individual cases aim 
to improve administrative processes holistically. The researcher will also show whether 
abandoned models used prior the transitioning of the PSC were perhaps not more 
effective in respect of the Grievance Recommendation Process. 
 
Conclusion 
The researcher will provide concluding remarks in respect of her views on whether 
there is still a role for the PSC and whether it can be regarded as a toothless and 
ineffective organization. 
 
 
 
 
 
CHAPTER 2: PSC HISTORICAL BACKGROUND TO PRESENT 
POSITION 
 
9 
The PSC12 as it is known today, was not merely an institution birthed to perform 
oversight functions, but one entrusted with all aspects pertaining to employment 
administration, conditions of service and grievance management to name a few. Being 
established under the British Colonialism system prior the formation of South Africa as 
a Union state, meant that it was subjected to the laws of old and this even during the 
apartheid era. Regardless of the significant changes it underwent since its inception in 
1912 to date, the challenge in the way the PSC13 is sometimes perceived has long 
been with us and is not a modern day theory. 
 
This chapter will provide a brief overview of the establishment of the Public Service 
and delve deeper giving a historical perspective of the various changes to relevant 
legislation, owing to socio-political factors, which ultimately gave rise to the 
restructuring of the PSC from yesteryear to what it is today. 
 
Since our democracy is founded on the Constitution14 and the fact that the PSC is an 
oversight body established in terms of the Constitution,15 it is significant to mention that 
the development of our supreme piece of legislation is imbedded in the history, laws, 
beliefs and attitudes, religions, political values, racial composition, personality and 
education of political leaders and also personal hopes, fears and prejudices of the 
people of the country. Such considerations therefore need to be taken into account 
and interpreted holistically to understand the constitutional development of South 
Africa.16  
 
Prior to 1994 the South African public service was complicated by the division of the 
country into 15 distinct administrations serving 11 different ‘governments’ which 
included the 10 apartheid-era independent states’ and ‘self-governing territories’.17 
South Africa’s rich history as regards to constitutional development was categorized 
into two distinct constitutional systems, namely that of the Afrikaners and the 
constitutional system introduced by the British. Prior the second British occupation, 
                                                          
12  Public Service Commission. 
13  Supra fn 11. 
14  The Constitution. 
15  See fn 7 above.  
16  Adler Public Service Labour Relations in a Democratic South Africa 1.  
17  Adler Public Service Labour Relations in a Democratic South Africa 5.  
10 
and during the development of the civil service in South Africa, Ministers read and 
replied personally to all mail addressed to them. However, as their duties increased, 
this administrative function was relegated to public officials. This in turn, gave rise to 
the development of the civil service of a public officialdom existing for the purpose of 
administering the policy of the ruling party, as imbedded in Acts of Parliament.18 
 
During the early 1900’s the Report on the Select Committee on the Civil Service, 1904 
under the chairmanship of A. Wilmot, found that there was a complete lack of uniformity 
in the application of rules and regulations and particularly with regard to personnel 
matters and proposed that a permanent ‘Commission of Heads of Departments’ be 
established to ensure conformity. Another report issued in the same year proposed the 
establishment of a Civil Service Commission (CSC) in terms of the Civil Service and 
Pensions Act19, consisting of three heads of departments. In addition to their normal 
functions, these three heads of departments would have had to act, on a part-time 
basis, as a CSC. Apart from supervising the civil service examinations, the commission 
had to keep records of all civil servants who had passed the examinations, make 
proposals in respect of promotions and execute other duties with which it was 
charged.20 However, the Solomon Commission (SC), which was appointed in the civil 
service, indicated that there was no proper classification of posts, and went on to 
suggest that the then temporary CSC, which dealt exclusively with public service 
examinations, be appointed permanently and that its’ functions be extended to include 
the equalizing of promotions. The proposals of the SC that the CSC control the transfer 
of personnel and have insight into their files was accepted by the Transvaal 
Government21, resulting in the Public Service and Pensions Act 1908.22 
 
 
The British system of public administration became the basis of the public 
administrative system of the Union of South Africa, when the former colonies united to 
form the Union of South Africa on 31 May 1910, with its primary objective to establish 
                                                          
18  Parris 1968: as cited by Adler in Public Service Labour Relations in a Democratic South Africa 
66. 
19  Act of 1906. 
20  The Civil Service List, Cape 1906: 415 in Marais South Africa Constitutional Development:A 
Multi-Disciplinary Approach 95.  
21  See fn 20 above. 
22  The Public Service and Pensions Act of 1908. 
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a Government. After a Cabinet had been appointed, elections were conducted, which 
enabled the legislative institutions to start and perform their functions. Consequently, 
the Parliament directed its attention towards establishing a civil service, as it was 
directed to do in the South Africa Act 1909.23 
 
The first Union Act on the civil service was the Civil Service and Pensions Act24. In 
conformity with the provisions of section 142 of the South Africa Act25, the Governor-
General would appoint a CSC whose members were appointed for a period of five 
years. Section 2(3) of the Act26 set out the functions of the CSC which included, 
keeping a register containing the names of all candidates who had passed the Civil 
Service examinations, making recommendations as to the appointment and promotion 
of persons in the administrative and the clerical sections, keeping a Civil Service List 
which was published annually. Furthermore, the CSC had to make recommendations 
regarding control over departments, their organization and re-organisation, investigate 
and report on misconduct, make recommendations regarding the drafting of 
regulations and lastly, grievance handling amongst other functions.  
 
On 1 August 1912, the first CSC was then established with Sir Eric Stockenstrom as 
its chairman. Its original Dutch name was Publieke Dienst Kommissie27. Its purpose 
was to depoliticize personnel relations and develop an efficient and competent 
administration.28 It was restricted to deal with personnel matters and did not have the 
authority to appoint the secretary of a Department, Heads of Departments as well as 
professionals who were promoted to senior positions.29l 
During 1913, following the absence of proper regulations, various problems had to be 
resolved, resulting in the undermining of the CSC authority. It should be stated that the 
CSC was a central, co-ordinating personnel advisory body to the Governor-General, 
as head of the executive government.30 Due to suspicion by the Government, the 
permanent heads of Departments and the Treasury the CSC was undermined to such 
                                                          
23  142 of 1909. 
24  29 of 1912. 
25  Supra fn 29. 
26  Supra fn 30. 
27  Due to Afrikaans having been proclaimed as the official language at that time during 1925,  
the name was once again changed to Staatsdienskommissie. 
28  See fn 1 above. 
29  Marais A Multi-Disciplinary Approach 200. 
30  See fn 30 above. 
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an extent that its authority was defied or ignored in 112 cases in 1912 and in 98 cases 
in 1913. The South Africa Act31 gave no indication of the desired nature of the relations 
between the Treasury and the CSC. Whilst, the Civil Service and Pensions Act32 stated 
that the CSC had to restrict itself to personnel matters with no indication of how the 
financial implications had to be handled, the Treasury took the point of view, that the 
CSC had no authority at all with regard to financial matters. As a result the Treasury 
accepted the role of the CSC in respect of personnel matters, but disregarded its role 
in everything else. This was not taken lightly by the CSC and a report was drafted to 
Parliament wherein the poor relations between the CSC and the Executive Committees 
were set out.33 Subsequent thereto, the Select Committee34 stated in its report that the 
Treasury was the only department that could effect an overall control over the civil 
service. The Treasury controlled the financial matters of the State and no new 
expenditure resulting from a decision by a department or government institution could 
be incurred without the prior approval by the Treasury. The CSC was considered to be 
no more than an advisory institution. In passing it should be noted that, in keeping with 
the approach at that time, effective control was seen as financial control and not 
effective personnel practices. The latter truth would emerge after 1950 only.35 
 
The chairperson of the CSC resigned in protest in 1915 and the government purposely 
did not fill this vacancy. Once again the government enacted a further Act, the Civil 
Service Commission Act36 to legally justify its action not to fill this post. At the same 
time the legal justification was given for the fact that the CSC was to consist of two 
members only, both retrospectively and prospectively. Consequently during the time it 
acted without a chairman, all the actions of the CSC, were ultra vires.37 
 
During 1916, the government then approved the recommendations of the Duncan 
Select Committee and in terms of section 7 of the Civil Service and Pensions Act38, it 
stated that when officials were to be promoted, the CSC would be advised and that it 
                                                          
31  142 of 1909. 
32  29 of 1912. 
33  See fn 28 above. 
34  Appointed by Parliament under the chairmanship of Patrick Duncan. 
35  See fn 26 above. 
36  15 of 1915. 
37  Brooks 1930 in Cape Times dated 7 April 1916 as cited in Marais A MultiDisciplinaryApproach                                 
.            201. 
38  39 of 1916. 
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was allowed to express an opinion on the matter. However, this proviso was limited to 
the extent that, regardless of any recommendation of the CSC, the Governor-General 
could implement its own decisions.39 It is important to mention that the capacity of the 
Governor-General during that era was one equivalent to that of a State President of a 
country. 
 
By the year 1918, a Commission of Inquiry which was appointed by the government, 
stated in its report that the divided control over the civil service was unsatisfactory. The 
report reflected a dissatisfaction that recommendations made by a ‘thoroughly capable’ 
CSC could be disallowed or amended by persons and institutions with lesser 
knowledge of personnel matters. Consequentially, this divided control had resulted in 
a difference of opinion among controlling institutions, to an avoidance of responsibility, 
duplication of functions, inefficiency and unnecessary expenditure. In view of this, it 
was recommended that the then existing CSC be dissolved and that a new CSC be 
appointed, one endowed with the necessary authority. 40  Simultaneously, this era 
birthed the establishment of staff associations such as the Public Servants’ Association 
(PSA) which came as a result of the amalgamation of two unions namely, the Public 
Service Union and the Civil Servants’ Association.41 In its consultative but rather limited 
role in the Public Service Joint Advisory Council, the PSA would on the rare occasion 
when the it pursued an issue of importance for its members, be ignored by the CSC. 
The role of staff associations during the 1980’s is continued further in this chapter.  
 
In the meantime, during 1923, the existing acts on the civil service were repealed and 
replaced with the Civil Service and Pensions Act42 which made provision for a three-
member CSC. By the 27 May 1925, the CSC underwent another name change to the 
Staatsdiens-Kommissie.43  
 
By the 1930’s the amendments to the Civil Service and Pensions Act 44, resulted in a 
change from the manner in which the Treasury undermined the role of the CSC through 
                                                          
39  Supra fn 41. 
40  Marais A Multi-Disciplinary Approach 202.  
41  Adler Public Service Labour Relations in a Democratic South Africa 54. 
42  27 of 1923. 
43  Marais A Multi-Disciplinary Approach 202.  
44  27 of 1923. 
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its refusal to approve its recommendation that certain salaries be upgraded. This was 
a short-lived victory in that the decision that only the Governor-General had the 
authority to disallow salary recommendations made by the CSC, was overturned with 
the change of government and the introduction of Financial Regulations. 45 
 
During the 1940’s the CCI46 upon its’ appointment, proposed that it was the function of 
the CSC to make recommendations regarding personnel matters, both with regard to 
salaries and the creation of new posts for the government as well as the Provincial 
Executive Committees. 47  As the National Party (NP) took office, the government 
repealed and replaced various treasury related Acts48, prior attending to the civil 
service affairs. Provisions in these Acts included that the CSC implement, within six 
months after the submission of a recommendation to the Governor-General. No 
significant changes were noted during the 1950’s. 
 
After 1961, the State President could himself amend or withdraw recommendations 
made by the CSC however, if he amended a recommendation, then the CSC could not 
withdraw it. In the event of a recommendation not having been withdrawn or amended, 
it was executed. This was a strengthening of the position of the CSC since the Minister 
concerned or a provincial Administrator could not refuse to execute a recommendation 
that had been accepted. 
 
 
The initial priority placed on the financial control by Treasury, lessened gradually as 
the CSC began to place emphasis on training and proper personnel practices in order 
to ensure properly rendered public services. As the civil service improved and the value 
of the CSC became evident, the tension between the Treasury and the CSC diminished 
and workable solutions to the relevant fields of function and authority were found.49 As 
the central agency responsible for the setting of salary levels, the CSC was the 
institution responsible for position classification, recruitment, selection, placement, 
training, remuneration, merit assessment and promotion, negotiations with employee 
                                                          
45  See fn 42 above. 
46  Centlivres Commission of Inquiry of 1947. 
47  The Centlivres Commission of Inquiry Report 1947, par 71-74. 
48  Finance Act 21 of 1911 and Exchequer and Audit Act 23 of 1957. 
49  Infra fn 70. 
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associations and employee services.50 Due to the fact that there was no collective 
bargaining in place during that era, the CSC together with a PSJAC51consisting of 
members from recognized personnel associations, would set the applicable wages. 
However, unanimous decisions taken by the PSA and given the green light by the 
PSJAC were often rejected by the PSC, with no subsequent reasons provided.52 
 
During the 1970’s, staff shortages especially at senior levels were in a critical state and 
such led to the CSC succumbing to cabinet pressure by employing ill-trained 
bureaucrats. Knowing it was fully supported by Cabinet, the CSC continued to appoint 
persons from outside, having total disregard towards the past system of promoting in 
respect of length of service and steady progression through the ranks. This resulted in 
civil servants being aggrieved often, because of inadequate grievance procedures.53. 
 
Whilst theoretically, the CSC was to function much the same way as similar institutions 
elsewhere in the world in practice, impartiality and fairness did not rank amongst the 
CSC’s strongest points. This was reiterated in a report by the PSA, published in The 
Star54, that public servants felt dissatisfied mainly because their complaints were not 
being handled with the requisite seriousness by departmental heads and the CSC. 
Further thereto, junior employees were victimized for lodging complaints and this 
attributed to the high staff turnover. According to Cloete55, the original objective of the 
CSC, was to make the officials independent of the politicians namely, to prevent 
nepotism and or unfairness in appointments, salary adjustments, promotions and 
termination of service.  
 
To add insult to injury, the regulations contained in the Civil Services Act56 did not 
acknowledge what we call today, the audi alterem partem rule. Not only were 
employees against whom complaints were lodged not afforded an opportunity to 
                                                          
50  Adler Public Service Labour Relations in a Democratic South Africa 52. 
51  Public Service Joint Advisory Council. 
52.         See fn 49. 
53  Supra fn 70. 
54 The Star dated 14/01/1966 cited by Adler Public Service Labour Relations in a Democratic                   
South Africa 53. 
55  Cloete 1992 as cited in Adler Public Service Relations in a Democratic South Africa 53. 
56  Supra fn 55. 
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respond but they were not necessarily informed of the substance of the complaint. 
This, according to the PSA led to many reported dismissals without any given reasons.  
 
During the late 1970’s, the appointment of the Wiehahn Commission (WC) was 
prevailed upon by the PSA to consider the issue of public service labour relations. 
Though the reasoning by the WC was that the existing and future labour relations 
issues within the public sector could be resolved by extending collective bargaining 
rights to employees in the public sector, these recommendations were still-born. 
On 1 April 1980, the civil service witnessed the name change of the CSC to the 
Commission for Administration (CFA). In terms of the Public Service Amendment Act57 
the CFA became a statutory body attached to the Office of the Prime Minister, which 
was headed by a Director-General. The CFA was assisted by the Office of the 
Commission for Administration (OCFA), which consisted of the following divisions: 
Public Service Inspectorate, Establishments Division (organization and reorganization 
of departments), General Conditions of Service Division, Personnel Structure Division, 
Publicity Division, Merit Systems Division, Appointment and Promotion Division, and 
Training Division. 58  It unilaterally determined the nature of work through the 
determination of a Public Administration Standard (PAS)59 for each occupation, and 
developed a welter of regulations and legislation governing employment. No issue was 
too large or too small to be determined by the centralized CFA.60  By 1988, the CFA 
submitted proposals to the Cabinet aimed at amending the Public Service Act to allow 
for joint determination of remuneration and conditions of service by staff associations 
and the CFA. This resulted in the development of a Labour Relations Directorate, 
established by the CFA to undertake research, evaluate the state of labour relations 
and to liaise with staff associations to constitute bargaining and consulting bodies and 
to provide supporting services for them.  
  
It was during 1993 that the CFA became known as the Public Service Commission 
(PSC). It could make recommendations, but these had to be approved by Parliament 
or a Cabinet Minister. Its major function was to co-ordinate and regulate employment 
                                                          
57  71 of 1980.58 
58 
59  The job categories of the public service (approximately 350). 
60  Adler Public Service  Labour Relations in a Democratic South Africa 1. 
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in the different state departments. Its’ role within the employment relationship remained 
important in that whilst it performed a planning and policy function it was also entrusted 
with the responsibility relating to all aspects within the employer-employee relationship. 
Such aspects included bargaining with workers around conditions of service, 
disciplinary action not resolved at departmental level and grievance resolution of 
employees. Although departments were responsible for day-to-day labour relations 
issues through the PSC, management was highly centralized.61 Because the PSC 
effectively had the power to decide all aspects of human resource management for the 
public service as a whole, it heard appeals from disciplinary enquiries and investigated 
grievances. The role of the directors-general, who headed each national department 
and each of the four provincial administrations, was to implement the 
recommendations of the PSC.62 
 
Needless to say, the PSC had become an extremely bureaucratic form of 
management, based on a complex web of rules and regulations contained in various 
legislative measures, such as the Personnel Administration Standard (PAS)63, the 
Public Service Act64, the Public Service Commission Act65 and the Public Service Staff 
Code. Management operated according to a rule bound culture where control was 
centralized and managers in different departments and provinces had little or no 
authority to make decisions that affected their specific departmental needs.66 Although 
the system under which the PSC operated, was characterized by much bureaucracy 
and dominance, it provided for the recourse to have the matter heard by the Supreme 
Court and thereafter the Appellate Division of the Supreme Court. 
 
With the dawn of the new dispensation, the labour relations function was transferred 
from the PSC to the newly established office of the Minister for the Public Service and 
Administration (MPSA). In an attempt to transform the public service, the Public 
Service Amendment Laws reconfigured managerial power and all those powers 
previously vested in the PSC were accorded to the MPSA.67 To this end, the PSC was 
                                                          
61  Adler Public Service Labour Relations in a Democratic South Africa 94. 
62  S 3 of the Public Service Act 1994 (prior to 1997 amendments). 
63  Supra fn 61. 
64  103 of 1994. 
65  46 of 1997. 
66  Albertyn and Adair 1993 ILJ 1431. 
67  Adler Public Service Labour Relations in a Democratic South Africa 115. 
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converted into an advisory and monitoring body directly accountable to the National 
Assembly. 
 
This chapter has provided a systematic flow of the various changes and causes 
thereto, undergone by the PSC since its inception in the early 1900. It can be noted 
that its’ strained relationship between the Governor-General and later Treasury in 
having its recommendations made effective had over time, caused a ripple effect in 
public service labour relations. These effects had seen the PSC faced with a scourge 
and being infamously considered as being rather ineffective. However, the 
democratization of South Africa and the promulgation of the Constitution, brought 
about by the enactment of the Public Service Commission Act from which the PSC 
derives its functions, powers and mandate. These aspects will be covered in chapter 
3 of this study. 
 
 
 
 
 
 
 
 
 
CHAPTER 3: THE SYSTEMATIC PROCESS OF GRIEVANCE 
INVESTIGATION AND THE IMPLEMENTATION OF 
RECOMMENDATIONS 
 
The Constitution of the Republic of South Africa, 199668 is widely regarded as one of 
the most progressive constitutions in the world. The prominence given to the PSC in 
Chapter 10 of the Constitution69, illustrates its importance as an institution supporting 
democracy as well as the importance of an institution to provide oversight over public 
administration. The PSC derives its mandate from sections 195 and 196 of the 
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Constitution70 which sets out the values and principles governing public administration 
which should be promoted by the PSC, as well as the powers and functions of the 
PSC. 
 
As an independent body, part of its constitutional mandate is to investigate and 
evaluate the applications of personnel and public administration practices in the Public 
Service, which inter alia, includes practices to enhance labour relations in the Public 
Service.71 In fulfilling its’ constitutional responsibility bestowed upon it in terms of 
section 196(4)(f)(ii) to promote sound labour relations, the PSC investigates 
grievances of employees in the Public Service and recommends appropriate remedies. 
This responsibility is further articulated through its contribution to the development of 
a grievance resolution framework and its’ monitoring and evaluation of grievance 
management practices.72 
With the Constitution being the supreme law of the country, it made no provision for 
the mechanisms which should be followed in order for the PSC to deal with grievances. 
It was with the enactment of statutory law where the provision of a legislative 
framework was made. Section 35 of the Public Service Act73 provides a legislative 
framework in terms of which the grievances of employees in the Public Service should 
be considered. Section 11 of the Public Service Commission Act,74  read with section 
35(5) of the Public Service Act75provides for the PSC to make rules for inter alia, the 
investigation of grievances of employees in the Public Service. In order to give effect 
to this provision, and to promote sound labour relations within the Public Service, the 
Grievance Rules for the Public Service were published in Government Gazette No 
25209 of 25 July 2003 (the Grievance Rules).76 
 
Moving from this premise, this chapter will provide an overview of the Grievance Rules, 
200377 and the Grievance Rules applicable to Senior Management Service (SMS) 
members employed in the public service. The researcher will provide a brief overview 
                                                          
70  See fn 96 above. 
71  PSC Booklet. 
72  Grievance statistics Factsheet 2007. 
73  Supra fn 65. 
74  Supra fn 66. 
75  See fn 72 above. 
76  GN R7722 in GG 25209 of 2003-07-25. 
77  See fn 103 above. 
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of the protocol used to handle various grievances referred to the PSC, namely Properly 
Referred, Improperly Referred, Former Employee and other matters. Particular 
emphasis will be placed on the recommendation process upon completion of the 
investigative process. The researcher will also provide a case study to provide a clearer 
understanding of the process. For purposes of this study, emphasis will be placed on 
the internal process followed by the PSC after a referral has been made to it, whether 
by the Executive Authority (EA) or directly by the aggrieved employee. 
 
3.1 RESPONSIBILITIES 
 
In order to give effect to the Grievance Rules, 2003, provision has been made for the 
adherence to specific timeframes, which places a level of responsibility on both parties. 
For example, rule D.3 states that an employee must lodge a grievance within 90 days 
from the date on which he or she became aware of the official act or omission. Whilst, 
the rules state that a department, including the EA has 30 days within which to resolve 
a grievance, unless both parties by mutual agreement in writing, extend this time limit. 
Failure by the department to respond to the aggrieved employee within the prescribed 
30 days, may result in the aggrieved lodging his or her grievance with the PSC directly; 
or in the case of an alleged unfair labour practice, with the Public Service Co-ordinating 
Bargaining Council (PSCBC) or the relevant Sectoral Council (whichever is applicable) 
in terms of the resolution procedure.78 An aggrieved employee may demand that his 
or her grievance be referred to the PSC within 10 days after he or she received the 
EA’s decision. The EA must then in terms of section 35(1) of the Public Service Act, 
1994 (as amended) forward the grievance and all relevant documentation to the PSC 
for consideration.  
 
3.2 RULES FOR DEALING WITH GRIEVANCES OF MEMBERS OF THE SENIOR 
MANAGEMENT SERVICE, INCLUDING HEADS OF DEPARTMENT.  
Similarly to the Grievance Rules, 2003, in September 2010, the PSC issued Rules for 
dealing specifically with the grievances of members of the Senior Management Service 
(SMS), including Heads of Department (HoDs), and these were published in 
Government Gazette No 33540. Some of the provisions include the grievance needs 
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to be lodged with the Designated Employee, using the prescribed grievance form. A 
grievance of a SMS member should be resolved within a period of 45 days from the 
date that it was lodged. However, the period may be extended by mutual agreement 
in writing between the employer and the SMS member. If the member remains 
dissatisfied after having been informed of the decision of the EA, he or she may 
demand that his or her grievance be referred to the PSC within 10 days after receipt 
of such decision. Where the member requests the referral of his or her grievance to the 
PSC, he or she must give an explanation in writing for his/her dissatisfaction with the 
EA’s decision by completing Part C of the prescribed grievance form. If the department 
fails to respond to the grievance within the prescribed time frame of 45 days, the 
aggrieved may, after having directed an enquiry in writing to the designated employee, 
and not being provided with a response within 5 days, lodge his or her grievance with 
the PSC directly. In the case of an alleged unfair labour practice, the aggrieved may 
opt to lodge his or her grievance with the PSCBC or relevant Sectoral Council or 
CCMA.  
 
The Grievance Rules for SMS members also provide for the Head of Department to 
lodge a grievance with either the relevant EA or the PSC directly. In both instances, 
the grievance of a Head of Department should be investigated within a period of 45 
days, which period may be extended by mutual agreement in writing. Grievances of 
Heads of Department relating to the outcome of their performance evaluations are 
dealt with in terms of the dispute resolution mechanism provided for in the Performance 
Agreement, before they can be referred to the PSC. In terms of section 35(4)(b) of the 
Public Service Act, 1994 (as amended), a Head of Department may not lodge a dispute 
on the same matter that was referred to the PSC, with the PSCBC or relevant sectoral 
council or CCMA. 
 
3.3 GRIEVANCES OF HEADS OF DEPARTMENT 
In terms of Rule H,79 a grievance of a Head of Department at Provincial level shall be 
forwarded to the relevant Premier of that Province and a grievance of a Head of 
Department of a national department shall be referred to the President.  
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3.4 OTHER PROCEDURES 
Rule J provides that when an aggrieved employee uses this procedure to lodge a 
grievance, he or she must disclose whether he or she is using any other grievance 
procedure.80 
 
3.5 GRIEVANCE PROCEDURE FOR EDUCATORS  
The grievance procedure for educators (Resolution 13 of 1996) is a product of a 
collective agreement and is included as a separate Chapter in the Personnel 
Administration Measures (PAM). The grievance procedure applicable to Educators is 
different to that of officials employed under the Public Service Act81 , in that the time 
frames and hierarchy ultimately lead to the Educators Labour Relations Council 
(ELRC) rather than the PSC. Since the purpose of this study includes the role of the 
PSC in grievance resolution, it would become futile to expand on the actual process. 
However, mention should be made that regardless of the exclusion of the PSC in the 
PAM, this does not exempt the PSC from investigating matters referred to it by those 
employed under the Educators Act82. 
 
3.6 COMPLIANCE WITH TIME LIMITS: 
In respect of both Grievance Rules, 2003 and 2010 for SMS members, a grievance 
has to be lodged with the Designated Employee within 90 days of becoming aware of 
the official act or omission. The department has 30 working days (for employees on 
salary level 1 to 12) and 45 days for SMS members, to resolve a grievance. The first 
day being calculated as the next working day preceding the date of referral and 
commences one working day after the Designated Employee has received the 
grievance. Where an extension of the time limit is required, consent should be obtained 
from the aggrieved and the mutual agreement be recorded in writing. It is important to 
state that the 30 or 45 day working period is inclusive of referral up to the EA level. 
Since the rules make no provision for condonation83 of “late lodging”, the onus is 
placed on the Designated Employee to ensure that the grievance has been lodged 
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timeously i.e. within 90 working days of the employee becoming aware of the official 
act or omission. An employee may demand that his or her grievance be referred to the 
Commission within 10 days after receiving the Executing Authority’s decision The 
employee may also be reminded that he or she may also lodge the grievance with the 
relevant sectoral bargaining council.  
 
However, in the event of non-responsiveness by the department within the 30/45 
working days and or the period of extension has lapsed, an aggrieved employee may 
refer his or her grievance directly to the PSC. It is imperative to mention that should 
the department fail to comply with the employee’s request to refer the matter to the 
PSC, such failure could be viewed as an aggravating circumstance, which is prejudicial 
to the aggrieved, and could potentially mitigate that the Commission  make a 
recommendation in favour of the aggrieved. In terms of Rule G1 the Commission can 
only proceed with its functions once ‘all information has been received from the 
Executing Authority’.84 
 
3.7 PROVISION OF INFORMATION AND THE LIMITATIONS THEREOF 
Every employee has a Constitutional right of access to all information held by the State 
or any of its organs at all levels of government in so far as such information is required 
for the exercise or protection of any of his or her rights. However, if an employer should 
refuse to release such information, or any part thereof, comprehensive reasons for 
such refusal shall be provided. The right of access to information has certain limitations 
imposed by law. These limitations can be found in section 36 of the Constitution, 
sections 14 and 16 of the Labour Relations Act, 1995, as well as the Promotion of 
Access to Information Act85.  
 
3.8 REFERRAL TO THE PUBLIC SERVICE COMMISSION 
Rule G1 of the Grievance Rules, 2003, determines that after the Commission has 
received all information from the departments (and the investigation process is 
concluded) it shall inform the Executing Authority of its recommendations within 30 
working days. If the Commission is unable to finalise the matter within the prescribed 
period, it should request for an extension from the relevant Department. Possible 
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reasons for not finalizing matters within the prescribed time frame could be owing to 
various reasons such as, the delay in the provision of requested information. There are 
also instances where departments opt to resolve the matter internally, upon becoming 
aware that the aggrieved employee has referred the matter to the PSC and/or 
alternatively find amicable solutions to resolve the matter. 
 
3.9 JURISDICTION 
Prior embarking on the investigation process, a pre-check is conducted in order to 
establish whether the PSC has jurisdiction. On prima facie evidence, reasons for 
jurisdiction include the completion of a grievance form by an individual employee, 
receipt of such a grievance by a Designated Employee, whether the date of lodging 
corresponds with the date on which the aggrieved employee became aware of the 
official act or omission in respect of the prescribed 90 day time frame, whether the 
referral was done through the EA where there has been adherence with the 30 day 
time frame, whether the employee is currently employed by the department, whether 
the same matter has not been referred to another tribunal such as a Sectoral 
Bargaining Council and so forth. Compliance with the non exhaustive reasons outlined 
above, would classify a grievance as “properly referred”. However, the non compliance 
therewith, would render such grievances as “improperly referred”. 86 
 
 
 
3.10 INVESTIGATION PROCESS OVERVIEW 
Upon ascertaining jurisdiction the PSC requests information/additional information 
from the department, through written correspondence marked for the attention of the 
Head of Department/Director General/Superintendent General. The letter stipulates a 
time of 5 working days for provision of the requested information. Follow-ups are done 
telephonically, by door to door visits and/ or by written communication. 
 
Upon receipt of the requested information, which usually includes investigation reports 
(if available), corresponding letters, memorandums, policies, circulars and any other 
relevant information, matters for clarity may entail the use of inspections in-loco, 
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interviews, etcetera.87 Should there be failure on the part of the department to provide 
the requested information, the PSC is able to exercise its powers to summons an HOD 
or any other relevant person(s) and conduct in inquiry in terms of chapter 10 of the 
Public Service Commission Act.88During this process, the PSC may be in constant 
communication with the aggrieved employee as they would be more au fait with the 
merits of their case. An investigation report is compiled using all the information at 
hand, and findings and recommendations are made in accordance the relevant 
prescripts and case law.  
 
It is vital to mention that during this process the PSC is vigilant of any tell-tale signs 
which may give an indication that a grievance affects more than just one or two 
employees. Where there is a slight indication that a group of employees may be 
adversely affected by the same omission, the PSC is able to rely upon its constitutional 
mandate in terms of section 196(4)(f)(i), which determines a matter, “on its own 
accord”, meaning there need not necessarily be grievance forms for each employee, 
but the report will include such findings and make recommendations accordingly which 
would cut across the board. This process can therefore be found to be highly 
administrative and effective in grievance resolution and public administration, above 
all else.  
 
 
 
3.11 RECOMMENDATION PROCESS 
The investigation report is quality assured for grammar, application and interpretation 
of the law/prescripts as well as consistency. Thereafter, the case is presented by the 
Investigator to the Commission which comprises of a panel of Commissioners 
appointed in terms of the Public Service Commission Act.89 Upon the approval of the 
recommendation(s), a Grievance Outcome in the form of a letter is submitted to the 
relevant EA within 5 working days. This letter provides the EA with the 
recommendations made by the PSC. This letter clearly outlines the lawful obligation 
                                                          
87  Supra fn 83. 
88  Ibid fn 86. 
89   Act 1 of 1997. 
26 
by the EA to provide the PSC with justifiable reasons, should it fail to implement the 
said recommendations.90   
 
This process becomes particularly interesting, where the EA fulfills his or her obligation 
to provide justifiable reasons, which the PSC may possibly view as insufficient as a 
basis for non implementation. In such cases, the PSC will continue to strengthen its 
position through various means such as the disclosure of the full investigation report, 
as this would provide the EA with a broader understanding of the merits of the case. A 
case study will be used further along in this chapter, to demonstrate this scenario. 
 
A Grievance Closure letter is simultaneously provided to the aggrieved employee, 
informing him/her that outcome of the grievance will be communicated to him or her 
within 5 working days through the EA. The letter contains a provision, Rule G1 which 
determines that if there is failure by the EA to provide the aggrieved employee with the 
outcome of the grievance, the employee should contact the PSC directly and a copy 
of the communication transmitted to the EA will be provided to him or her.   
 
Furthermore, there are also grievances referred to the PSC for investigation relating to 
personnel practices. In these matters, the Commission must issue directions in terms 
of its powers as contemplated in section 196(4)(d) of the Constitution.91 A distinction 
between making recommendations, issuing directions and advising will be made in the 
table below. 
 
3.12 DISTINCTION BETWEEN POWERS USED IN RESPECT OF GRIEVANCES 
RECOMMENDATIONS 
In terms of section 
196(4)(f)(ii) 
DIRECTIONS 
In terms of section 
196(4)(d) 
ADVICE 
In terms of section 
196(4)(f)(iv) 
The Commission may 
either of its own accord or 
on receipt of any 
complaint, investigate 
The Commission must 
give directions aimed at 
ensuring that personnel 
procedures relating to 
The Commission may 
advise national and 
provincial organs of state 
regarding personnel 
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grievances of employees 
in the Public Service 
concerning official acts or 
omissions and recommend 
appropriate remedies. 
recruitment, transfers, 
promotion and dismissals 
comply with the values 
and principles set out in 
section 195.  
practices in the Public 
Service, including those 
relating to recruitment, 
appointment, transfer, 
discharge and other 
aspects of careers in the 
Public Service. 
Can either be specific or 
generic.  Specific 
recommendations require 
very specific administrative 
action from departments 
especially regarding non 
adherence to prescripts. 
Whilst Generic 
recommendations provide 
guidance on how public 
administration or service 
delivery should be 
improved. Either or, 
departments can 
implement or disagree with 
the recommendations, but 
justifiable reasons need to 
be furnished to the PSC for 
non implementation of its 
recommendation. 
EA’s and HOD’s are 
compelled to implement a 
direction issued by the 
PSC, within a prescribed 
period of 60 days. EA’s 
are compelled to take 
disciplinary action against 
HOD for not implementing 
direction issued by the 
PSC. Failure to implement 
a direction by an EA will 
result in such being 
reported to the Portfolio 
Committee for Public 
Service and 
Administration or other 
relevant parliamentary 
committee or committee of 
the relevant provincial 
legislature. 
Issued by the PSC in 
order to encourage 
stakeholders to promote 
sound public 
administration. There is no 
legal obligation placed on 
the recipient to heed the 
advice rendered. 
 
From the table above, a clear distinction can be drawn in respect of the powers vested 
with the PSC in grievance investigation and personnel related public administration. 
 
3.13 CONTRASTING POWERS TO RECOMMEND, DIRECT, DECIDE AND ADVISE- 
then and now. 
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It is interesting to note that under section 210 of the old Constitution 92, the Public 
Service Act 93  determined the additional powers and functions of the PSC in 
accordance with the provisions of section 212 of the constitution94 to be amongst 
others, as follows:  
That the Commission may make recommendations or give directions on all matters 
relating to or arising from the employment, conditions of service, and so forth as well 
as make decisions. In contrast to the current powers bestowed upon the Commission 
under the new Constitution95, one is able identify the removal of the decision making 
power and the addition of the advisory power. 
 
Further thereto, another significant distinction is that in terms of chapter II section 
5(1)(a) of the Public Service Act96, a recommendation or direction of the Commission 
shall be deemed to have been implemented on the date on which such 
recommendation or direction was made. It further determines that, any 
recommendation or direction may be rejected by the President and referred back to 
the Commission before it has been implemented within a period of six months from the 
date upon which it was made. Lastly, in term of subsection 4, an application for the 
rejection of a recommendation or direction shall not be made to the President unless 
the department in question has given the Commission at least 14 days notice of its 
intention so to apply, and that notice shall set forth the grounds upon which the 
department intends to base its application. 97   
 
From the above contrasting powers, one is able to see some of significant changes to 
the powers bestowed upon the PSC with regards to the grievance resolution function, 
from yesteryear to date. A modern day depiction of the current recommendation 
process will be provided in the case study below. 
 
3.14 CASE STUDY- *Ms Ngilosi98  
Nature of Grievance: Filling of Post & Acting Allowance 
                                                          
92   Act 200 of 1993. 
93  103 of 1994. 
94  Supra fn 88.  
95  108 of 1996. 
96  Supra fn 84. 
97  GN in GG 15791 volume 348 dated 1994-06-03. 
98  Names have been altered to protect the identity of the employee and credibility of the PSC. 
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Background (summarized) 
 
Ms Ngilose was employed at the Department of X as a Clerk on salary level 4 but 
placed in an acting capacity at salary level 8. The post within which she acted was 
advertised in April 2013 and subsequent interviews conducted, to which she was 
invited, held in August 2013. No appointment was made to the post. After numerous 
futile follow-ups, Ms Ngilosi decided to lodge a formal grievance. During grievance 
meetings held, the department provided various reasons for not filling the post and 
providing her with an outcome of her interview. One of the reasons cited was that the 
the department had no obligation to fill the post, that it was well within its rights to not 
make an appointment and further thereto relied upon DPSA circular 14/1/1/P dated 08 
May 2012. The departments’ interpretation of the provisions in the circular, was that 
posts not filled within 6 months of the advertisement, had to be re-advertised without 
effecting an appointment for interviews held. The internal grievance procedure was 
exhausted and the aggrieved employee referred her matter to the PSC for attention. 
The matter was correctly referred and investigations were underway.  
 
During the investigation process, the department had continued with the re-
advertisement and shortlisting of candidates, for the same post of Senior 
Administration Officer. Upon being alerted by the aggrieved employee of the recent 
developments, the PSC undertook to intervene urgently by informing the HOD of the 
actions of the department, namely that it had acted mala fide by continuing with 
recruitment and selection processes, in the midst of an unresolved dispute. Upon 
receipt of the written communication from the PSC, the HOD issued an instruction to 
the HR Directorate, to halt processes with immediate effect, an hour before the 
interview process to be precise. The PSC was able to proceed with its investigation, 
and the findings and recommendations are summarized as follows: 
 
Findings 
That the department’s actions were prejudicial and discriminatory, in that the DPSA 
circular upon which it relied was inconsistently applied, namely that for posts 
advertised and interviews conducted approximately during the same time had 
appointments effected beyond the 6 month period. That the department’s interpretation 
of the circular was flawed and misguided. That *Ms Ngilose was in actual fact the 
30 
number 1 candidate for the post, according to the score sheets and recommended to 
be appointed 
 
Case Law used to further substantiate findings 
In Khumalo and Ritchie v MEC for Education99, it was held that Section 11(2) must be 
read in the context of the state’s obligations under section 195(1)(i) of the Constitution 
of the Republic of South Africa, 1996, (the Constitution) and the right to fair labour 
practices under section 23 of the Constitution.  Section 195(1)(i) stresses the 
importance of ensuring that appointment processes in the public sector are based on 
ability, objectivity and fairness.   
It was further held that fairness in employment practices and labour relations requires 
the state to be even-handed and transparent not only to those whom it employs, but 
so too to those who may wish to apply for employment at a state institution. 
In the matter between Imatu obo Verster v Umhlathuze Municipality100, the employee 
was appointed in an acting capacity on two distinct periods. The employee was not 
paid an acting allowance for the first period but paid for the second period. The CCMA 
aligned itself with Hospersa v Northern Cape Provincial 101  held that it lacked 
jurisdiction as the employee could not prove contractual entitlement to the acting 
allowance. The Labour Court held that where an employer regularly exercises a 
discretion to provide a non-contractual benefit, such a dispute may be arbitrated by the 
CCMA.  An acting allowance can be a benefit even if there is no contractual 
entitlement. However, the LAC decision in Hospersa still stands. 
In Duncan v Minister of Environmental Affairs102 at paragraph 15, (although it related 
to procedural fairness) the Court set out what you need to prove to have such an 
expectation: 
 The representation inducing the expectation must be clear, unambiguous 
and devoid of any relevant qualifications; 
 The expectation must have been induced by the decision maker; 
                                                          
99 KZN [2013] ZACC 49 
100 (D644/09) 
101 Administration [2000] 21 ILJ 1066 (LC) 
102 [2010] (96) SA 374 (SCA) 
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 The expectation must be reasonable; and 
 The representation must be one which is competent and lawful for the 
decision maker to make.  
In this case the aggrieved claimed that the legitimate expectation entitles her to 
substantive benefit. 
In 60 2002 (4) SA 60 (W) at paragraph 28, quoted with approval by the Supreme Court 
of Appeal in South African Veterinary Council and another v Szymanski 103  at 
paragraph 19 and in Minister of Environmental Affairs and Tourism and others v 
Phambili Fisheries (Pty) Ltd104, the determination of whether a legitimate expectation 
exists that merits judicial protection in South African law is very similar to EU law. The 
requirements of the existence of such an expectation in South African law were 
recently restated in National Director of Public Prosecutions v Phillips. These include:  
(i) that there must be a representation which is “clear, unambiguous and 
devoid of relevant qualification”,  
(ii) that the expectation must be reasonable in the sense that a reasonable 
person would act upon it 
(iii) that the expectation must have been induced by the decision-maker;  
(iv) that it must have been lawful for the decision-maker to make such 
representation; and that  
(v) if such an expectation exists, it will be incumbent on the administrator to 
respect it and afford the individual holding that expectation, due procedure 
before the expectation is disappointed. 
Failing such procedure, the individual may approach a court to review the 
administrator’s actions on the ground of procedural unfairness.  If the court finds that 
a legitimate expectation did in fact exist, it will ordinarily invalidate the administrative 
action and refer the matter back to the decision-maker to deal with it in a procedurally 
fair manner. 
In the matter Appollo Tyres SA (Pty) Ltd v CCMA, the Labour Appeal Court  endorsed 
the finding in Protekon. In the judgement, “benefit”: in section 186(2)(a) of the Act 
                                                          
103 2003 (4) BCLR 378 (SCA) 
104 [2003] 2 All SA 616 (SCA) at paragraph 65 
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means existing advantages or priviledges to which an employee is entitled to as a right 
or granted in terms of a policy or practice subject to the employer’s discretion.  Du Toit 
et al state “Accordingly, it was concluded, an employer’s conduct will be subject to 
scrutiny by the CCMA in terms of section 186(2)(a) not only when an employer has 
failed to comply with an obligation arising ex contractu or ex lege but also when the 
employer enjoys a discretion in terms of a policy or practice relating to the provision of 
benefits.”   
Based on the above, * Ms Ngilosi’s grievance was found to be substantiated. 
Recommendations included 
That she be paid an acting allowance retrospectively. The decision to re-advertise and 
shortlist candidates for the same post be withdrawn and an erratum be issued to this 
effect.  She should be informed of the outcome of the interview process and her 
appointment to the post of Information Officer should be made with immediate effect. 
 
Implementation of recommendations 
Ms Ngilosi was subsequently appointed from 1 May 2016 preceding the receipt of the 
recommendations from the PSC to the EA.  The department however, is of the view 
that she was not entitled to retrospective payment in respect of the acting allowance, 
regardless of the approval by the former HOD, as such was not substantiated by an 
official acting letter. The PSC maintains its view that the letter “allocation of duties” 
provided to *Ms Ngilosi contained all the elements of an acting capacity and therefore 
technically it should be legal and binding. Failure to implement the recommendations 
in full will result in the department being reported to the Portfolio Committee. 
 
3.15 CONCLUSION 
The transformed role of the PSC pre-1996 to date bears testimony to the significant 
changes brought about with the dawning of our democracy. However, even with the 
numerous changes effected to our public administration, it remains evident that the 
role of the PSC remains vital and necessary in order to continue building, improving 
and maintaining an effective and efficient sound public administration. Since the 
approach embarked upon by the PSC (historically to the present age), is known to be 
more co-operative than adversarial, it is the view of the researcher that this has 
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resulted in departments together with other stakeholders such as the Port Folio 
Committee being more receptive to the contribution made by the PSC to the public 
administration. This approach however, has not compromised the manner in which the 
PSC conducts itself. As an independent organ of state, it continues to exercise and 
fulfill its constitutional mandate and proving to be effective through ways and means 
not otherwise utilized by other dispute resolution bodies. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER 4: DIFFERENTIATION OF DISPUTES WHERE 
CONCURRENT JURISDICTION IS HELD BY THE PSC AND 
BARGAINING COUNCILS 
 
South Africa has one of the most sophisticated labour dispute resolution systems in 
the world. On the contrary the majority of South African employees and employers are 
‘unsophisticated’ with regard to their rights and duties in terms of labour legislation is 
in contrast with the very sophisticated system of rules and procedures that forms the 
basis of the dispute resolution system.105 These systems provide for various forms of 
                                                          
105  http://www.accord.org.za/ajcr-issues/%EF%BF%BCalternative-dispute-resolution-adr-in-the-
workplace/  as quoted by Landman 2001. Site accessed at 4.31am on 13 January 2017. 
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third-party intervention such as conciliation, arbitration or litigation. Our legislation has 
enabled different fora such as Bargaining Councils, the Commission for Conciliation 
(CCMA) and the Labour Courts106, to be established to entertain disputes. There is 
also the PSC, as an independent organ of state, which deals with grievances 
specifically lodged by public servants (with the exception of those mentioned in chapter 
1 and 3), which have not been resolved to the satisfaction of the aggrieved 
employee(s).  
 
In continuation from the previous chapter, the processes used by the PSC to 
investigate grievances is not nearly the same as those utilized by dispute resolution 
bodies, namely bargaining councils. As was stated, the function to investigate 
grievances is carried out with recommendations or directions being made to the EA. In 
addition thereto, the objective of the PSC in this regard is to improve overall personnel 
practices and public administration as a whole as opposed to merely resolving a 
dispute at hand. 
 
With the promulgation of the LRA107 a framework for centralized collective bargaining 
was created through the Public Service Co-ordinating Bargaining Council (PSCBC), 
and for the establishment of further bargaining councils capable of managing their own 
disputes that may arise within its area of jurisdiction. While its main objective was to 
maintain good labour relations in the Public Service, the PSCBC designated the 
following Bargaining Councils in terms of section 37 of the LRA:108 
 
 The General Public Service Sectoral Bargaining Council (GPSSBC);  
 The Public Health and Social Development Sector Bargaining Council 
(PHSDSBC); 
 The Safety and Security Sector Bargaining Council (SSSBC); as well as  
 The Education Labour Relations Council (ELRC) 
 The ELRC was deemed to be a Bargaining Council established in terms of 
Schedule 1 sub-section 3(2) of the LRA. 
 
                                                          
106  Grogan Labour Litigation and Dispute Resolution 2010 1. 
107  66 of 1995. 
108  S 37 of Act 66 of 1995. 
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The establishment of these councils provided parties who were falling within their 
respective jurisdiction, with dispute resolution procedures. This essentially meant that 
there were structures in place, providing specific mechanisms for disputes emanating 
from the employment relationship, to be dealt with. Whilst the PSC was initially 
responsible for all human resource matters and later for the investigation of grievances, 
the councils were now also able to deal with disputes. Consequently, an overlap in 
respect of jurisdiction was the end result. However, there are matters which can only 
be heard by bargaining councils and vice versa. 
  
This chapter will provide an overview of the different types of disputes and the sources 
thereof. It will also provide a classification of grievances dealt with by the PSC, by the 
bargaining councils and those referred to the Commission for Conciliation, Mediation 
and Arbitration (CCMA). Furthermore, a list of disputes bearing concurrent jurisdiction 
as well as those wherein which neither bargaining councils nor the PSC hold 
jurisdiction will be provided. Lastly, the writer will explain the position of the PSC in 
respect of just administrative action in relation to grievance recommendations.  
Two types of disputes are discussed, namely disputes of right (emanating from 
entitlement) and disputes of interest (based on demands not provided for, and these 
are also known as disputes based on matters of mutual interests). 
 
4.1. SOURCES OF LABOUR DISPUTES  
 
There are several sources of labour disputes. A common source of labour disputes are 
unresolved grievances. Aggrieved employees lodge their grievances at their 
workplaces through acceptable and set procedures. If this does not yield the desired 
or acceptable outcome, disputes are declared against employers. In Brand109 a dispute 
is said to be a highly formalized manifestation of conflict in relation to workplace related 
matters which may include a failure to address a grievance. Most grievances lodged 
in the public service are in respect of alleged unfair labour practices.110 In addition 
thereto, the issue in dispute must not be subject to a collective agreement, and the 
parties should fall within the jurisdiction of a bargaining council. 
 
                                                          
109  Brand, Lotter, Mischke & Steadman Labour Dispute Resolution 1997 11.   
110  Boy Dispute Resolution in the Public Service Treatise 2008. 
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4.2 TYPES OF DISPUTES 
 
4.2.1 CONTRACTUAL DISPUTES 
Contractual disputes can be said to arise from tacitly implied terms or ex lege (from the 
law). The terms are implied to give meaning to the unexpressed but actual or imputed 
intention of the parties. In a matter between W.B. Mokoena & Others v MEC Gauteng 
Department of Health111, the department had required the 5 employees to reapply for 
their posts in order to establish whether they possessed Grade 9 for numerous 
reasons. The department argued that the court had no jurisdiction to entertain the 
matter on the basis that the applicants were not employees, but community healthcare 
workers. Amongst establishing the validity of their claims, the Labour Court used the 
approach followed by the Labour Appeal Court in the well-known decision in State 
Information Technology Agency (Pty) Ltd v Commission for Conciliation Mediation and 
Arbitration and Others (SITA) and applied on numerous occasions subsequently. In 
that case, the LAC held that there are three “primary criteria” for determining whether 
a person is an employee. These are:  
1. an employer’s right to supervision and control;  
2. whether the employee forms an integral part of the organization with the employer;  
3. the extent to which the employee is economically dependent upon the employer.  
The presence of any one of these three factors will generally be sufficient to establish 
that the person is an employee. The identification of these primary criteria does not 
preclude an employee relying on other factors associated with the “dominant 
impression” test. The arbitration award was reviewed and the applicants were declared 
employees as contemplated in the LRA.112 
 
The matter outlined above was brought before the Labour Court after a dispute was 
lodged with the GPSSBC.  
 
4.2.2 JURISDICTIONAL DISPUTES 
The term “jurisdiction” is often incorrectly used, both within legal circles and outside 
thereof. It is therefore important to understand the principle that a court or any other 
statutory forum may only exercise its powers to make a particular order if it has the 
                                                          
111  Mokoena v MEC Gauteng Department of Health 2016 
112  Supra fn 98. 
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jurisdiction to hear the dispute. Hence it can be said that jurisdiction must precede the 
exercise of any power. Jurisdiction may therefore roughly be defined as the authority 
in law to hear a particular dispute.113 Jurisdictional questions can also arise in the 
context of multinational companies with subsidiaries or in the case of the public service, 
a Child Care Worker employed by the Department of Social Development but 
executing tasks for the Department of Education.114 In the matter between Helderberg 
International Importers versus CCMA115, an application to review an arbitration award 
as to whether jurisdictional pre-requites existed to arbitrate a dispute in which 
constructive dismissal referral pre-dated the end of the employee’s notice period; 
section 190 of the LRA not applicable to constructive dismissal disputes was brought 
before the Labour Court. The applicant argued that the matter was brought before the 
CCMA prior the actual dismissal date, technically during the employee’s notice period.  
The court ruled in that indeed there was no jurisdiction as the respondent was still 
regarded as an employee, the award was therefore reviewed and set aside. Similarly, 
the Labour Appeal Court (LAC) upheld the order made by the Labour Court and the 
appeal was dismissed in the matter between Hospersa obo Tshambi versus 
Department of Health, KZN116. The LAC found that the LC was correct to set aside the 
award since the matter of unfair suspension which falls within the provision of a 
collective agreement, cannot be entertained under section 24 (2) of the LRA117. On the 
other hand, grievances referred to the PSC where it is established that there is no 
jurisdiction, are closed and referred back to the aggrieved. To avoid duplicatory 
submissions, the various reasons which result in the PSC not having jurisdiction have 
already been covered in chapter  
 
4.3 CLASSIFICATION OF NATURE OF GRIEVANCES DEALT WITH BY THE PSC 
 The PSC has jurisdiction to deal with an unfair labour practice as defined in section 
186(2) of the Labour Relations Act118. For purposes of this study, the focal point will be 
the nature of grievances falling within disputes of interest and not the processes 
                                                          
113  Jordaan et al Labour Arbitration with a Commentary on the CCMA Rules 2011 81. 
114  Du Toit et al Labour Relations Law A Comprehensive Guide  2015 104. 
115  Helderberg International Importers v CCMA 2015 LC. 
116  Hospersa obo Tshambi v Department of Health, KZN 2016 LAC. 
117  Supra fn 99. 
118  66 of 1995. 
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followed, to hear a matter. The researcher will provide a classification model illustrating 
the non exhaustive list of grievances the PSC deals with. 
  
 
 
 
Filling of Post 
Dissatisfaction with interviews 
Non appointment to post 
Shortlisting 
Occupational Classification 
Transfer 
Resettlement/Relocation 
Recognition of qualification 
 
Undermining of authority 
Refusal to rotate 
Reporting Procedure/undermining 
protocol 
Criticism 
Non implementation of decision/policy 
Non compliance with regulations 
Application approval/Refusal to 
approve application 
 
 
Leave 
Early retirement 
PILIR 
Access to Information 
Procurement of services 
 
 
Disciplinary Matters 
Unfair Precautionary suspension 
Incapacity 
Eviction 
Mismanagement 
Violence  
Defamation of character 
  
 
 
Salary problems 
Remuneration 
Job Benefits: Acting Allowance 
Job Benefits: Uniform Allowance 
Job Evaluation 
Retrospective implementation of JE 
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Subsistence and travel claims 
Overtime 
Occupation Specific Dispensation 
Salary adjustment/increase 
Performance 
Assessment/Management 
Merit award 
Rank Translation/promotion 
Training 
Working Conditions 
Unfair Treatment Abuse/Verbal Abuse 
Assault-threat humiliation etc. 
Nepotism 
Intimidation 
Unfair Treatment 
Sexual Harassment 
 
The above illustration provides a further breakdown of the nature of grievances the PSC 
deals with, however they all fall within the greater categories of Unfair Labour Practices 
and Application/Interpretation of Collective Agreements. It goes without saying that 
some of the cases dealt with by the PSC have concurrent jurisdiction with matters 
referred to bargaining councils and or the CCMA. 
 
4.4. TYPES OF DISPUTES DEALT WITH BY BARGAINING COUNCILS 
The following is a list of categorized disputes which are referred to the GPSSBC or 
relevant sectorial bargaining council: It is important to note that for the sake of 
summation, the researcher will not be able to over expand on a particular category. 
Application/Interpretation of 
collective agreements 
The different resolutions concluded at 
Collective Bargaining becomes binding on 
all parties to the Agreement and is 
adopted in the form of a resolution. 
Unfair Labour Practices Promotion, Training, Demotions, Benefits 
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Unfair Dismissals In terms of the Resolution 2 of 1999 as 
amended in Resolution 1 of 2003. 
Deemed Dismissals In terms of section 17-by operation of law. 
 
4.5. DISPUTES WITH CONCURRENT JURISDICTION WITH THE PSC AND 
BARGAINING COUNCILS/OTHER DISPUTE RESOLUTION BODIES 
 
         PSC       BARGAINING COUNCILS 
       
 
 
 
 
 
 
 
 
 
 
The overlapping roles between the PSC and other dispute resolution bodies is great 
with minimal matters where concurrent jurisdiction is not held. There can be 2 
significant challenges with this scenario. The first being that preference will be given 
to that which appears to have a higher success rate than the other. Even though the 
rate of reviewal in respect of arbitration awards could be consistently high as well, 
considering that majority of awards issued against the employer, the state opts to take 
on review. Secondly, where tribunals are not vigilant to establish signs of forum 
shopping, one matter could be heard by different fora, causing unneccesary in-house 
challenges for the employer. Fortunately, the PSC’s visibility through advocacy 
sessions and so forth, allow for continuous communication between itself and 
departments. This approach assists with minimalizing issues emanating from forum 
shopping in a good way. 
 
Former 
employees- 
who have left 
the service 
and wish to 
lodge a 
grievance 
after 
termination in 
terms of PSA   
s 3(8)  
 
Unfair 
dismissals 
Disputes of 
mutual interest 
 
OVERLAPPING 
Unfair Labour 
Practices ito 
s186(2) of the LRA 
Application & 
Interpretation of 
collective 
agreements 
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4.6 DISPUTES FALLING IN THE JURISDICTION OF NEITHER BUT WITHIN OTHER 
TRIBUNALS 
4.6.1 Unfair Discrimination 
 
The existence of discrimination should be determined ‘objectively in the light of the 
facts of each particular case’.119 The constitutional prohibition of unfair discrimination 
is regulated by 2 statutes. The Employment Equity Act (EEA) 120  applies to 
discrimination in the workplace whereas, discrimination elsewhere is regulated by the 
Promotion of Equality and Prevention of Unfair Discrimination (PEPUDA)121, which 
expressly provides that it does not apply in cases where the EEA applies.  Disputes 
arising out of unfair discrimination cannot be arbitrated but rather adjudicated. This is 
one of the very limited types of disputes which cannot be dealt with by a bargaining 
council, nor the PSC. These matters are conciliated by the CCMA and referred to the 
Labour Court thereafter.  This position was reinforced in the matter between 
Motsomotso v Mogale City Local Municipality.122 
 
 
 
4.6.2 PROMOTION OF ACCESS TO INFORMATION DISPUTES 
Section 32 of the Constitution123 states that “Everyone has a right of access to any 
information held by the state and any information held by another person that is 
required for the exercise or protection of any rights.” The Promotion of Access to 
Information Act (PAIA)124, gives effect to this constitutional right. The South Human 
Rights Commission (SAHRC) is also mandated to ensure compliance with PAIA. As 
custodians of the act, they have made provision to public servants (not limited to), to 
be able to lodge disputes in respect of access to information.  
 
In the event where the PSC receives requests under PAIA for records of its 
recommendations once these have been made in response to a complaint or 
                                                          
119  City Council of Pretoria v Walker 1998 (3) BCLR 257 (CC) 278. 
120  55 of 1998. 
121  4 of 2000. 
122  Motsomotso v Mogale City Local Municipality LAC 2016. 
123  108 of 1996. 
124  2 of 2000. 
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grievance: 1) the PSC may reject such requests regardless of who has submitted the 
request on the basis that they fall under section 44 (1)(a) (they are recommendation 
prepared to formulate a decision).125; 2) the PSC must reject these requests if they are 
made by a member of the public service since members of the public service do not fit 
the definition of “requester” in section 1 of PAIA. In respect of Promotion of 
Administrative Justice Act (PAJA)126, the question remains as to whether the PSC must 
provide reasons for their decision in terms of section 44(4) of PAIA which states “a 
record may not be refused in terms of subsection (1) or (2) insofar as it consists of an 
account of, or a statement of reasons required to be given in accordance with section 
5 of the PAJA. This section can be quite confusing and can be interpreted to mean 
that, although the PSC may refuse a request for access to the record containing their 
recommendations, they must provide the requester with the reasons for coming to their 
recommendation.  
 
It is submitted that, this interpretation is incorrect. The reason is that, due to the fact 
that the PSC does not take a binding decision, but makes a recommendation and the 
person receiving the recommendation may accept or reject. While the PSC does in 
fact provide reasons for its recommendation to the EA in grievance matters, these are 
provided in terms of the rules and not in terms of PAJA. PAJA only requires the actual 
decision-maker to provide reasons for the decision. Therefore, in terms of section 5 of 
PAJA, the PSC does not have to provide either an account or statement of reasons to 
a requester.127  
 
4.7 CONCLUSION 
This chapter has provided the reader with a clearer understanding of the types of 
disputes dealt with by the PSC and also those by the bargaining councils. From the 
illustrations provided one is able to clearly distinguish the differences which are few 
and far apart. For the most part, the two bodies hold concurrent jurisdiction with regards 
to disputes of right. Albeit, the processes which are utilized are very different and 
                                                          
125  S44(1)(a) states that a public body may refuse a request for access to a record if the record 
contains a recommendation obtained or prepared for the purpose of assisting to formulate a 
policy or take a decision in the exercise or performance of a duty conferred or imposed by 
law’. 
126  3 of 2000. 
127 Morgan PAJA for PSC Investigators 2014 45. 
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unique in their nature, and evidently, the objectives of the PSC and bargaining councils 
are similar, the extent to which impact is concively measured, has not been done. From 
chapter 3 flowing into chapter 4 the role of the PSC is seen to be independent, yet 
quite participatory in its attempt to improve labour relations in the public service. On 
the contrary, the bargaining councils are merely external structures placed at the 
disposal of public servants who have already been adversely affected by an official act 
or omission. The advisory role undertaken by the PSC is one that can easily be 
undermined, yet plays an extremely pivotal role through advocating and laying a 
foundation of procedural soundness with all stakeholders in order to “get it right”. The 
PSC’s impact oriented role, could possibly be advantageous for other dispute 
resolution bodies, who may not necessarily focus on advocating procedural fairness, 
prior lodging a dispute.  
 
Furthermore, an important point to note is that jurisdiction precedes power. It matters 
not that a dispute resolution body is able to exercise its powers, whilst nullifying it 
simultaneously because of possible points in limine such as jurisdiction. Lastly, the 
understanding of the relationship between PAJA and the PSC recommendations is 
indeed one to be noted. Perhaps under the old Public Servants Act where the power 
to decide resided with the PSC, PAJA would have applied, however such powers have 
since been revoked.  
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CHAPTER 5: OTHER DISPUTES WHERE THERE IS NO OTHER RECOURSE 
 
As the only chapter 10 institution, the PSC has been set apart in comparison with the 
roles undertaken by other institutions supporting democracy, namely the chapter 9 
bodies. Regardless of their enforceability powers, the impact made by institutions such 
as the PSC have often times been overlooked and victories achieved are less 
celebrated and hardly make it to the front-page news. 
 
In the preceding chapter, the researcher illustrated disputes which held concurrent 
jurisdiction between the PSC and other dispute resolution bodies. This overlap, which 
covered most disputes especially those relating to unfair labour practices, meant that 
aggrieved employees were faced with a choice to refer unresolved grievances to the 
respective sectoral bargaining councils or the PSC. With the objective of any aggrieved 
being that they desire their matter to be resolved to their satisfaction, it also implies 
that such a person would make a selection they deem as possibly yielding the most 
successful results. 
 
The findings of a research study conducted in the year 2003, statistically indicated that 
the disputes referred to bargaining councils have substantially outnumbered  those 
grievances referred to the PSC. That particular study was qualitative and the reference 
thereof will also be made to in this chapter. However, since the overlap has already 
been established, the focus of this chapter is to distinguish what the difference is. 
Secondly, it is to solicit whether the claims made by the PSA in the 1970’s that the 
PSC is a toothless organization, bear any truth and if so, whether it is still the common 
view shared amongst public servants. In essence, whether a role for the PSC still 
exists. 
 
5.1 DIFFERENCE BETWEEN THE ROLE OF THE PSC AND THE PSCBC 
Summarily, the role of the PSC regarding grievances in the Public Service is to promote 
sound labour relations through the provision of a framework wherein the grievances of 
public servants may be dealt with without fear, favour or prejudice. In addition thereto, 
the PSC is able to investigate the grievances of employees, referred to it, in compliance 
with the provisions as contemplated in the grievance rules. 
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The role of the PSCBC regarding grievances in the Public Service deals with disputes 
regarding the implementation an interpretation of PSCBC Resolution 14 of 2002. 
Another role the PSCBC has to play in the management of grievances is to provide 
mechanisms for the prevention of disputes. Para 12 of the PSCBC rules allows the 
PSCBC secretariat to become more actively involved in the process of dispute 
resolution in an attempt to resolve disputes at the earliest stage possible, saving cost 
and time for all involved.128 
 
5.2 DIFFERENCES IN ESTABLISHING JURISDICTION 
The methods applied in respect of establishing jurisdiction between the PSC and other 
dispute resolution bodies differ vastly. Within the structures provided for within the 
PSC, the responsibility to establish jurisdiction is done by the PSC, at the initial stages 
of referral. Once jurisdiction is determined, a decision on how to proceed will be 
established. For instance, a matter improperly referred, without having followed the 
internal grievance procedure, outside of the 90 day prescribed time frame, will be 
closed and the aggrieved and the EA of the department will be informed thereof. Whilst 
a properly referred matter, will be scrutinized for compliance in terms of the rules, prior 
the merits of the case being entered into. 
 
Whereas, referrals made to other dispute resolution bodies places the burden of  proof 
to prove jurisdiction on the referring party. A decision that the CCMA/bargaining council 
does not have the necessary jurisdiction to hear the dispute, may be taken on review 
by a party who believes that the issue was decided in an irregular or improper 
manner.129 Furthermore, the requirement that the grievance must constitute an unfair 
labour practice as defined in the LRA130 limits the type of grievances that may be 
referred for resolution in terms of the dispute resolution procedures of the Public 
Service bargaining councils. The result of this is that disputes that do adhere to the 
definition (e.g. disputes about promotions, demotions, benefits etc.) are referred to the 
relevant Sectoral Bargaining Council as an unfair labour practice dispute, while 
disputes that do not fall within the definition of an unfair labour practice are referred to 
                                                          
128  PSC Report on the Dispute Resolution Mechanisms in the Public Service 2003. 
129 Jordaan et al Labour Arbitration with a commentary on the CCMA Rules 2011 82. 
130  66 of 1995. 
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the PSCBC as an interpretation / application of Resolution 14 of 2002 dispute on the 
basis that the employer did not respond to the grievance. 
 
5.3 FORMER EMPLOYEE GRIEVANCES 
Unlike the common method of lodging a grievance within 90 days from the date on 
which the employee became aware of the official act or omission, there are grievances 
which may lodged after an employee has exited the public service. The nature of such 
grievances may be the same as the most commonly lodged ones, however, the 
process to follow in order to lodge them is different. These grievances are received by 
the PSC however, the PSC lacks jurisdiction to hear the matters of former employees 
and therefore will close such matters in terms of section 2(1) and 3(8) of the PSA.131 
Upon closure of the matter, the referral of the grievance will be made to the relevant 
EA for consideration, up to a maximum period of three years. Such matters are 
generally out of time and the prescribed form (which is a prerequisite to refer a dispute) 
has not been utilized nor is it necessary. Such matters are not dealt with by other 
dispute resolution bodies. 
  
5.4 UNFAIR DISMISSALS 
Disputes emanating from dismissals with the exception of automatically unfair reasons, 
are referred to the bargaining council(s) for conciliation and thereafter arbitration if no 
settlement is reached. Such referrals are made within 30 of the date of dismissal or the 
date on which the employer rejects the employee’s appeal, subject to condonation if 
the dispute is referred later.132 Conciliation is held within 30 days, and if the dispute 
remains unresolved, the matter may be referred for arbitration within 90 days. An award 
which is binding on all parties is issued within 14 days. Such an award is enforceable 
and equivalent to a court order if certified as an award issued by the Director of the 
Council. Should any of the parties object, the matter may be taken on review to the 
Labour Court through a review application within 6 weeks of the issue of the award. 
The courts available to take the matter on appeal will be discussed later in this chapter. 
The PSC does not have jurisdiction to deal with any unfair dismissal matters. Such can 
only be dealt with at the relevant bargaining council, or in the case of automatically 
unfair dismissals, the Labour Court. 
                                                          
131  103 of 1994. 
132  Grogan Labour Litigation and Dispute Resolution 2013 33. 
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5.5 ISSUES RELATING TO CONDONATION FOR LATE REFERRALS 
5.5.1 PSC CONDONATION 
 
Condonation refers to the pardoning or excusing of an offence or fault and is most 
often used in legal contexts in relation to a Court or the CCMA condoning or pardoning 
non compliance with laid down rules or time periods.  
 
During this study, the PSC has established PSC Rules on Referral and Investigation 
of Grievances of Employees in the Public Service.133 This is a new process which 
provides departments as well as aggrieved employees with the process to follow, when 
referring grievances to the PSC. The rules indicate that the Commission may deal with 
grievances that were lodged with the EA by the aggrieved employee after the expiry of 
the prescribed 90 days if (a) the department's grievance procedure permits for the 
lodging of grievances outside that period; and (b) the department's prescribed 
timeframe was complied with. Also, an EA referring a grievance that was lodged after 
the 90 day period or outside the department's prescribed timeframe for the lodging of 
a grievance, must provide the Commission with (a) written reasons why the grievance 
was considered despite the non-compliance with the prescribed timeframes; or proof 
that condonation was applied for by the aggrieved employee and granted by the EA. 
These Rules have been gazetted in October 2016 and as such are enforceable, 
however transitional measures for grievances lodged prior such date, up to 31 March 
2017. 
 
5.5.2 BARGAINING COUNCILS  
Bargaining councils have made provision for the late referral of disputes for 
conciliation. Similarly to the PSC provisions for condonation, the application for 
condonation in respect of bargaining councils, must set out the grounds for seeking 
condonation which include: the degree of lateness, the reasons for lateness, the 
referring party’s prospects of succeeding with the referral and obtaining the relief 
sought; any prejudice to the other party and any other relevant matters. 
 
                                                          
133  GN 40359 in GG 682 of 2016, dated 2016-10-21. 
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The issue of condonation has been included in this study to highlight a recent 
development in terms of the PSC Grievance Referral Rules. However, the process 
embarked upon between the referring and responding parties will not be delved into, 
as such are standard and would add no value to this chapter. 
 
5.6 OTHER KEY DIFFERENCES BETWEEN THE PSC AND OTHER DISPUTE 
RESOLUTION BODIES 
5.6.1 PROCESS 
As a constitutionally mandated body, which also seeks to uphold the values and 
principles enshrined in section 195 of the Constitution 134  the PSC follows a very 
structured approach upon receipt of referrals. As such this approach results in a time 
consuming process of requesting information, assessing merits, drafting a report, 
presentation of the matter, communication of the recommendations made by the PSC 
to the EA and the monitoring and evaluation of such recommendations.  Whereas other 
dispute resolution bodies require a referral to be made and conciliation is held within 
30 days, arbitration referral to be done within 90 days, followed by the actual sit-down 
and an award is issued within 14 days. 
 
The distinct differences in terms of process are that the PSC conducts a thorough 
investigation, which enables it to identify other issues (often times bigger and more 
complex) which may be negatively affecting other employees. The process is therefore 
viewed as cumbersome, however the time taken to investigate allows the PSC to fully 
carry out its oversight function, as it uncovers irregularities and other malpractices 
affecting employees, not otherwise detected in processes such as conciliation and 
arbitration. 
 
On the other hand, bargaining councils follow a more mediatory approach at 
conciliation in order to settle the matter, and a win-or lose one at arbitration. During 
arbitration, an employee is reliant on his/her representative or left to his/her own 
devices to prove a matter, which may otherwise not have been thoroughly investigated. 
This process is therefore based solely on what can be proven, which can be 
                                                          
134  108 of 1996. 
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challenging considering possible challenges such as access to information, oral 
evidence by witnesses and so forth.  
 
5.6.2 DURATION 
A study conducted by the PSC in 2003, revealed that in most of the cases referred to 
the PSC, it took longer than 6 months to finalise a grievance. In some instances it even 
took 12 to 15 months. Whilst in most of the cases referred to the sectoral councils, it 
took 0 to 3 months or 3 to 6 months to finalise the matters. One should in this regard 
reflect on the fact that the sectoral councils had to deal with 641 cases, while the PSC 
had 39 cases referred to it. 
 
5.6.3 ENFORCEABILITY 
The findings in the study mentioned above, indicate that a major concern was that the 
PSC merely makes recommendations and not final and binding pronouncements. The 
participants in that study indicated that this was the predominant reason why 
employees resort to sectoral councils to have disputes resolved.135 
 
The PSC recommendations are not legal and binding, however in issues relating to 
promotions and appointments, directions may be issues and such places on obligation 
on the part of the EA to implement. Even so, with regards to the failure to implement 
recommendations, the recourse in the event where an EA simply provides what he/she 
deems as justifiable reasons, the PSC is at the mercy of the Port Folio Committee to 
take the necessary action. From this point, it becomes challenging to ensure 
accountability and ultimately create impact. 
Whereas the process of arbitration allows for adjudication. Where matters have been 
taken to the Labour Court for review, there is recourse to escalate it to the Labour 
Appeal Court. Previously matters were subsequently taken to the Supreme Court of 
Appeal (SCA) thereafter, however such has now been changed. In the minority 
judgment by Froneman J in National Union of Public Service and Allied Workers obo 
Mani and Others v National Lotteries Board136 the court held that ‘[a]s a result of the 
Constitution Seventeenth Amendment Act of 2012, this right of appeal to the Supreme 
                                                          
135  Supra fn 120. 
136  Mkwebiso on National Union of Public Service and Allied Workers obo Mani and Others v 
National Lotteries Board 2014 (3) SA 544 (CC) 
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Court of Appeal no longer exists’. In the same footnote, the court went on to say that 
‘[s]ection 168(3)(a) of the Constitution now reads: “The Supreme Court of Appeal may 
decide appeals in any matters arising from the High Court of South Africa or a court of 
a status similar to the High Court of South Africa, except in respect of labour or 
competition matters to such extent as may be determined by an Act of Parliament”’. 
However, Froneman J’s judgment in the National Lotteries Board case was a minority 
judgment. The majority judgment of Zondo J said nothing of the Supreme Court of 
Appeal’s jurisdiction to hear labour matters in light of the amended s 168(3) of the 
Constitution. That issue was simply not properly put before the Constitutional Court for 
a decision. In is therefore the shared view with the court that the majority judgment of 
Zondo J was correct and the employees were rightfully reinstated. No more need be 
said here of the merits of that specific case. 
Due to the jurisprudence, labour disputes are escalated directly to the Constitutional 
Court from the Labour Appeal Court. 
5.7 IS THE PSC TOOTHLESS OR DOES IT STILL PLAY A MEANINGFUL ROLE? 
Throughout this treatise, facts and opinion have been presented to provide the reader 
with a clearer understanding of the powers and functions of the PSC. More importantly, 
a broader perspective was given regarding the critical role undertaken by the PSC in 
the execution of its oversight function. That it is not merely another reporting structure 
focused on a monitory and evaluatory role, but that it utilized the very same grievance 
investigation process to simultaneously redress and improve personnel practices in 
the country. This administrative role is often overlooked when looking at cases 
individually, yet greater impact is evident through recommendations to the MPSA in 
terms of effecting policy, amendments to prescripts and so forth. 
In light thereof, it is my view that the PSC is not toothless, however, considering its rich 
history and the role it played in building the public service, especially prior our 
democracy, it would be most beneficial to all stakeholders to have its power to 
recommend enforceable and binding.  In my view there is indeed still an important role 
for the PSC to play in regard to the resolution of employment disputes. 
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     CHAPTER 6 
 
As an independent constitutional body, the PSC has evolved significantly in respect of 
its mandatory powers and functions, since 1912 to date. The historical background of 
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the PSC covered in this paper, depicted the multifaceted and significant role played by 
the PSC within the ‘civil service’ yet a more extensive study of material, proved that 
the relationship between the PSC and its stakeholders was a more contentious one.  
The main bone of contention arising from the Treasury was as a result of the PSC 
recommendations which bore financial implications, as fiscal decisions were often 
equated to power. This was only one of the numerous challenges which fraught the 
PSC, as a body which was central to the public administration. 
 
However, as time passed and the staff associations, now known as trade unions also 
became more vocal during the 1970’s, the criticism towards the PSC grew extensively. 
The main concerns highlighted by the staff associations, which often went 
unaddressed, emanated from the perception that the PSC was merely a being used 
by the apartheid government to propagate its own agenda, at the cost of the civil 
servants.  Further thereto, the role undertaken by the PSC in the PSJAC, through its 
rejection of unamimous decisions taken, without the provision of any subsequent 
reasons, served as a confirmation of the concerns posed by staff associations.  
Consequentially, this gained the PSC its infamous status of being a toothless 
organization. 
 
As previously indicated with the dawning of our democracy, the abolishment of the 
apartheid labour laws resulted in the inclusion of the formerly excluded racial groups.  
Subsequent thereto, the state now had the responsibility ensure the inclusion of all 
South Africans and gender groups, prior to dealing other aspects of fairness. The huge 
increase in the volume of employees meant public administration was to be dealt with 
on bigger scale and the DPSA was established as a result. The establishment of the 
DPSA however, came with a complete facelift for the PSC, and although it maintained 
its office through its constitutionally enshrined position, much of its roles were 
reintroduced through independence, rather than being a part of the public 
administration. In its continuation to maintain a certain level of autonomy the PSC was 
now structured on four specific pillars, namely Public Administration Investigations, 
Professional Ethics, Labour Relations Improvements and Monitoring and Evaluation.  
These four pillars provided the foundation upon which PSC was able to exercise its 
powers to recommend, direct and advise.  
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Today the PSC strives to exercise these functions without fear, favour or prejudice. Its 
independence as a key factor, basically means that where it formerly reported its 
activities to the State Governor, who was able to overturn any decision or 
recommendation made, the democratic rule now provides it to report to Parliament or 
the respective Provincial Legislature Portfolio Committees. This process comprised of 
various members of Parliament and not exclusive to the ruling party, ensures that 
issues of importance are thoroughly interrogated and departments are held 
accountable for non compliance. However, this process can be improved significantly 
should the powers of the PSC be extended and made enforceable.   
 
The issue of enforceability has formed the crux of this paper, in that the comparison 
with other dispute resolution bodies has often been made arbitrarily. Whilst the role of 
other dispute resolution bodies are epitomized by adversary, that of the PSC is 
centered around the promotion of constitutionally enshrined values and principles as 
such is more co-operative in its very nature. As an oversight body, the PSC conducts 
its affairs in a manner which does not aim to merely point out the disparities and 
penalize departments, but with the objective to remedy such and provide departments 
with corrective measures in accordance with the numerous legislative frameworks, 
applicable to public service.  
 
Based this premise, the researcher refutes the misconception that the PSC is a 
toothless and ineffective organization. Regardless of its inability to enforce its 
recommendations, it cannot be disregarded utterly and completely and be found to 
have no role in public administration. Quite the contrary, its role is of importance and 
with the transformation process in the country still in progress, its necessitates that the 
PSC assumes its much needed role in facilitating change and improvement within the 
Public Service. 
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